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Text N°: 01

Public international law

Public international law, also known as the law of nations, is a set of norms aimed at
regulating the interaction between the subjects of international law that participate in
international relations. Public international law norms create a common framework
within which the subjects of international law operate and contribute to the existence
of generally stable, organized, and consistent international relations.

Public international law can be defined also as a set of legal rules that govern the
relations between subjects of public international law and define the competences and
obligations of each. Or it is the set of legal rules governing relations between the
subjects of the international community.

The difference between public and private international law:

While public international law governs the relationship between the subjects of
international law, such as States, private international law addresses the private law
rights of natural or legal persons. Private international law consists of a set of conflicts
of laws rules applicable in international cases. These rules determine the applicability
of a certain law in circumstances involving a choice between the municipal law of
different States.

Branches of Public International law:
International law of the sea
International space law

International environmental law
International humanitarian law
International air law

International human rights law

Sources of public international law:

We can identify the sources of public international law through Article 38 of the
statute of the international course of justice which states the following:



The function of the Court is to decide disputes submitted to it in accordance with
the provisions of international law, in this regard, it shall apply:

- International agreements, whether general or particular, which establish rules
expressly recognized by the disputing States.

- International customs in force, recognized as law by frequent use.
- Principles of public law recognized by civilized nations.

- Judgments of courts and doctrines of leading authors of public international law in

various nations.
- Principles of justice and equity if agreed to by the disputing parties.
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Text N°2
Civil law

Civil law definition: Civil law as a legal system is an essential branch of the law that
governs disputes between private parties it provides a legal framework for resolving
disputes and unlike criminal law doesn’t involve the state prosecuting an individual for
a crime.

Civil law can be defined as a body of laws that deal with non- criminal disputes
between private individuals corporation’s entities, it encompasses various legal areas.

In this system the parties to a dispute bring their case before a court or a tribunal and a
judge determine the rights and obligations of each party based on existing laws and
precedents.

Key principles and characteristics of civil law systems: Civil law systems are based
on several key principles and characteristics which are fundamental to their
functioning these include:

Codification: the laws in civil law system are usually contained in a comprehensive
code which serve as the primary source of legal authority. Thes codes are regularly
revised and updated to keep the law current and in line with societal changes.

Legal certainty: civil law provides predictability and clarity by establishing and
following clear rules and procedures enabling individuals to know their rights and
obligations in advance.

Judicial discretion: judges in civil law systems have more limited discretion in
interpreting the law as they are primarily bound by the codes and must apply the legal
provisions consistently; this principle is designed to ensure fairness and consistency in
legal decisions.

Inquisitorial process: in contrast to the adversarial system found in common law
jurisdictions civil law systems follow an inquisitorial process where the judge plays a
more active role in investigating the facts and applying the law to the dispute at hand.

Civil law purpose and scope: The primary purpose of civil law is to provide a legal
framework that enables parties to resolve their disputes in a fair predictable and
efficient manner. The scope of civil law encompasses a variety of legal issues
including:



1-Contract law: which deals with creation interpretation and enforcement of contracts
between private parties governing aspects such as performance breach and remedies
for non-performance.

2- Tort law: this branch of civil law concerns civil wrongs that cause harm and injury
to others including negligence. victims of torts can seek compensation for the damages
suffered as a result of the wrongful conduct of another party.

3-Property law: civil law in this area governs the ownership use and transfer of
property both real estate and personal property. property law principles regulate
various aspects including: property rights leases and mortgage agreements.
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Text N°:03
Obligations

Obligation is a legal bond of financial value between two or more parties, whereby one
of them, called the debtor, is obligated to perform a certain act, give something, do
something, or refrain from doing something, for the benefit of another party, called the
creditor.

Characteristics of obligation:

The term "obligation" refers to a binding relationship between individuals: it
means that the obligation is a legal relationship between two parties: the creditor and
the debtor, in which the debtor is bound to perform an action, refrain from performing
an action, or deliver something for the benefit of the creditor.

The subject of the obligation is to perform a specific financial duty: this duty may
involve the debtor providing something or performing a specific act for the benefit of
the creditor, such as paying a sum of money or providing an item. It could also involve
refraining from a particular act, such as a specific trader (debtor) refraining from
competing with another trader (creditor) in a certain business activity. What
distinguishes this performance is that it can be assessed in monetary terms, thereby
differing from general legal duties, such as the obligation to perform national service.
For this reason, some legal scholars consider an obligation a specific legal duty.

An obligation is a legal bond: Obligation is a legal bond means that it is legally
binding, representing a legal duty upon the debtor. Should the debtor fail to fulfill this
duty voluntarily, the creditor has the right to compel its execution through legal means.
This distinguishes a legal obligation from a moral or religious obligation and from a
natural obligation.

Kinds of obligations: there are three kinds of obligations, which are:

1-In terms of legal protection: obligations can be categorized into civil and natural
obligations based on the legal safeguards afforded to the creditor.



A civil obligation: it means that comprises both the elements of liability and
indebtedness. Therefore, based on the element of liability, the creditor has the right to
compel the debtor to fulfill the obligation through legal means. Consequently, the
creditor enjoys adequate legal protection to ensure that he can recover the debt from
the debtor.

The natural obligation is: that obligation which consists solely of the element of
indebtedness and lacks the element of liability. If the debtor does not voluntarily fulfill
the obligation, the creditor cannot compel him to do so due to the absence of liability.
Therefore, we can state that the natural obligation does not enjoy legal protection.

2- The obligation in terms of its subject matter: The obligation is divided into three
types, represented by:

The obligation to give something: refers to the obligation to establish or transfer a
real right, such as the obligation of the owner to create a servitude or the obligation of
the seller to transfer ownership of the sold item.

Obligation to Perform an Act: The subject of the obligation may involve the debtor
performing a specific act for the benefit of the creditor or another party. This applies in
cases where the debtor commits to engaging in a particular activity for the creditor,
such as an artist undertaking to create a specific painting for a designated individual.
Similarly, this act may be physical, but it can also be a legal act, such as the obligation
of an agent to execute a specific legal transaction on behalf of the principal and for
their account.

Obligation to refrain from an Act: In this type of obligation, the debtor undertakes
not to do a certain act, such as a person's commitment not to build a wall on his land,
because this construction would obstruct air and light to his neighbor. In this case, the
person is considered to be compliant as long as he does not construct the wall.
However, if he built the wall, he would be in breach of his obligation, and in this case,
the creditor can demand obliging the debtor to remove the construction.

3- The obligation to achieve a result or to exercise care:

An obligation to achieve a result" is one in which the substance of the debtor’s
obligation represents the goal that the creditor seeks to accomplish by binding the
debtor. For example, the seller’s obligation to transfer ownership and the buyer’s
obligation to pay the price.



The obligation of due diligence: this is an obligation in which the debtor's
performance is not the final aim or goal that the creditor seeks to achieve by obligating
the debtor. Instead, it represents only the means that ultimately leads to the creditor's
aim and his final purpose, for this reason, this obligation is called "obligation of
mean," as an example, the issue of doctor's responsibility, he does not undertake to
cure the patient (the creditor), but only undertakes to provide the necessary care to
treat patient until he is fully recovered.

Sources of Obligation: Sources of Obligation are:

1- A contract: the Algerian legislator defined the contract in the Article 54 of the Civil
Code which state: "a contract is an agreement by which one or more persons commit
themselves towards one or more other persons to give, do, or refrain from doing
something."

2- Unilateral will: it is a legal action undertaken solely by the will of one party, aimed
at producing specific legal effects independently, without requiring the concurrence of
another party's will.

3-Tort liability: it refers to the penalty resulting from a breach of a general legal
obligation, which is the duty to avoid causing harm to others.

The Algerian legislator addressed this liability in the first section related to the sources
of obligation, specifically in Chapter Three, under the title "Act Entitling
Compensation." From Article 124 to Article 140 bis 1 of the Algerian civil law. This
chapter is divided into three sections as follows:

Section One: Responsibility for Personal Action: articles from 124 to 133 of the
Algerian civil law.

Section two: Responsibility for the action of others: articles from 134 to 137 of the
Algerian civil law.

Section 3: Responsibility for things: articles from 138 to 140 bis 1 of the Algerian
civil law.

4-unjust enrichment: Article 1 of the Algerian Civil Code states: Anyone who, in
good faith, gains from the work of another or from something of his that has no
justification shall be obligated to compensate the person at whose expense the
enrichment occurred, to the extent that he gained from the work or thing.
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5-Law: Article 53 of the Algerian Civil Code states that: The legal texts that it has
established shall apply to obligations arising directly from the law (and no other).
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Text N°4

The classification of contracts:

The number and variety of contracts are infinite. However, several classification can be
established, according to different criteria.

A. The different classifications of contracts:
1. Classification according to the content of the obligation :

The parties to the contract freely enter the obligations contained there in, provided that they
comply with laws and regulations.

1. A distinction is made according to the content of the contract:

* unilateral contracts: contracts which only give rise to obligations for one party. : Ex The
donation

* Bilateral contracts at the synallagmatic: contracts that give rise to obligations for both
parties (reciprocal obligations) Ex: sales contract.

* Contracts for value: contracts which oblige each of the parties to give or do something:
Ex: transport contract.

* Free contracts: contracts which oblige only one of the two parties to give or to do
something. Ex : The donation

* Instant execution contracts: a contract in which the obligations are executed instantly
(simultaneously). : cash selling ;

* Successive performance contracts: contracts for which the performance of obligations is
staggered. Ex: Rental contract, subscription contract;

* Commutative contracts: contract whose obligations are known from the conclusion of the
contract. Ex : sales contract

* Random contracts: contracts whose obligations are not known at the time of their
conclusion. Their execution depends on a hazard, Ex : Insurance contract.

2. Classification according to the method of formation of the contract:
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The contract offer and its acceptance do not always meet under the same conditions. The
way to enter into a contract is not always the same. The contract formation conditions make
it possible to distinguish:

» Consensual contracts: contracts formed upon the exchange of consents, without the need
to observe a particular form (eg: verbal sale of furniture);

* Formal contracts: which can be of two kinds: real contracts, contracts which require, in
addition to the consent of the parties, the material delivery of the thing (the object of the
contract) or solemn contracts, contracts which are only formed. " on condition that they are
made in the form of written deeds, most often drawn up before a notary (Ex :Donation,
mortgage)

* Over-the-counter contracts: contracts the content of which is freely debated by the parties
(eg: the employment contract in certain cases);

* Membership contracts: contracts in which one of the economically stronger parties
imposes its conditions on the other party, who only signs up (eg purchase of a train ticket,
bank loan).

3. Classification according to the scope of the contract:

In principle, most contracts only have effect between the parties, but this is not always the
case: some contracts may directly concern people who

have not signed them. So we can distinguish.

* Individual contracts: which only give rise to obligations that are the responsibility of the
two parties who concluded them (eg: sale, transport, insurance, etc.)

*Collective contracts, the obligations of which extend beyond the persons who concluded
them (eg: collective convention)

B - Benefits of the distinction between contracts:
1. Different contracts, different legal regimes:

The legal regime of a contract is the set of rules that it must respect. It was unimaginable that
each contract had its own legal regime, or vice versa, all had an identical legal regime. Hence
the interest in classifying them according to specific criteria. In particular, this allows the

legislator and the judge to exercise some control over their validity.

2. Interest of distinctions
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Each classification corresponds to a particular concern of the legislator or the judge. The
legislator exercises its control through the regulations it imposes. The judge exercises his
control during disputes between parties
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Text N°5

Commercial law

Commercial law is a branch of private law, which came to regulate an important
economic sector, which is trade, it is the product of the commercial environment, arose and
developed under the pressure of economic needs, the practical necessities that
necessitated the subjection of a certain category of transactions are businesses and a
certain group of persons are merchants for a special legal regulation that is consistent with

the requirements and demands of trade.

The term commercial law appeared at the end of the eighteenth century, and it is currently
the commercial law that issued by Napoleon in 18(07. Before this date, there was talk about

the law or customs of merchants, which consists mainly of customs and judicial rulings.

Jurist Ali Al-Baroudi defines commercial law as « a branch of private law that governs
commercial businesses and The activity of merchants in practicing their trade »,

as defined by the jurist Mustafa Kamal Taha, is « a branch of private law includes a set of
legal rules that apply to businesses and merchants ».
Dr. Farha Zarawi Saleh defines it as « part of the private law related to legal processes
done by merchants among themselves or with customers ».

Jurists Jacques Mestreo and Marie-Eve Pancrazi define it as: « a branch of private law,
16



related to the legal operations carried out by merchants, whether among themselves or with
their customers, so this is called Business operations are ultimately related to the practice

of trade ».

lI- Characteristics of commercial law (justifications for the emergence of commercial
Iaw) :

Commercial law as a branch of private law is not severable from private law, however, This
does not negate the fact that commercial law has its own characteristics and the
importance of a process that imposed its existence, which is essentially represented in the

features of speed and credit.

A- Speed: Unlike civil works, which characterized by slowness and are not performed in
an individual's life except at intervals —Divergent, and therefore those concerned resort to
discussion, dialogue, and caution in accepting conditions offered to them, Business is
characterized by speed, as it follows one another a lot in the life of the merchant since it
responds to goods, It is vulnerable to damage and price fluctuations, which imposes special

rules that differ from the rules of civil law and among these rules:

1- Freedom of proof in commercial matters: If the general rule for proof in civil matters
is the necessity of writing in contracts and legal transactions worth more than 100,000 DZD
(one hundred thousand Algerian dinars) or
If the value is not specified, proof in commercial materials is free, so proof of contracts and
legal commercial transactions is available by witness testimony, invoices, commercial
books, and correspondence, methods of proof, even in all cases which its value increased
from one hundred thousand (100,000) Algerian dinars.
2—- Trading fixed rights in instruments: It is done easily, such as: trading commercial

papers, securities...ect.
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B-Credit :
Merchants are linked to each other by successive ties based on credit and trust, so if one
of them violates this trust and falls behind fulfilling his debt when the deadline comes, this
leads to disruption in transactions and tracks the inability of others to fulfill their debts.

For this reason, commercial law supports credit with a set of rules, the most important of
which are:

1 Assuming solidarity between debtors with commercial obligations : when they are
multiple, without the need for an explicit agreement or text in law.

2 Bankruptcy system: which is based on liquidating the funds of the merchant who has
stopped paying, collective liquidation, and distributing the result from this liquidation for
creditors, each in proportion to his right before the debtor, and this system is also
characterized by strictness in its provisions, as it results

the debtor being unable to

manage and dispose of his money and even losing some of his civil and political rights.
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Text: 06

The scope of commercial law

Commercial law is based on one of two theories: personal (subjective) theory and
materialist (objective) theory.
I -Personal theory: It states that commercial law limits the application of its provisions to
those in charge of professions, The commercial profession means merchants, so it does not
include anyone else. As for anyone other than the merchant, the commercial law has nothing
to do with him, so it does not apply only to those who acquire the status of a merchant
because they have mastered one of the crafts that the legislator considers commercial.
Commercial law arose based on personal theory, and its provisions crystallized in the Middle
Ages between Sects of merchants, so it was a sectarian or professional law specific to
merchants alone.
This theory of modern legislation was embraced by the German legislator under the German
codification issued in 1897, as well as the Syrian legislation issued in 1881, and the Italian
legislation issued in 1942.
Personal theory is criticized for being inaccurate because it requires setting a standard that
differentiates between merchant and non-merchant by identifying the commercial
professions that give those who practice them the status of merchants, this is difficult to

achieve, because
It is difficult to list all the commercial crafts.
Also, the merchant's activity in life is not limited to the commercial aspect, but there is civil
activity related to his private life
and his living needs, and thus logic dictates that these actions should not be subject to
commercial law, even if he did them

a dealer. In addition, a non-merchant may engage in speculation and make a profit, which
requires him to be subject to the Commercial law, as it is not acceptable to say that this work
is subject to civil law because the one who did it is not a merchant
Especially with the generalization of taking commercial means between individuals, whether
merchants or non-merchants (banking operations and commercial papers.
II- Materialist (objective) theory:
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This theory is based on business as the axis that revolves about it the rules of commercial
law, regardless of the status of the person in charge of it, meaning that commercial law
applies on commercial businesses, even if the person in charge is a civilian, and the Civil

Code applies to civil businesses, even if
The person in charge of it was a merchant.
This theory is concerned with defining and identifying businesses that are considered
commercial, SO 1t can be said that

1s the law of commercial work, not the law of merchants.
It was said in justifying this theory that it is more in line with the principle of equality
between citizens and the principle of freedom of trade.

This theory is criticized for the difficulty of defining businesses in advance, or at least
setting a standard by which to guide them
to distinguish commercial work from civil work, it also has the disadvantage of expanding

Commercial law

the scope of application of commercial law without justification: Commercial law arose as a
specific law for merchants and must remain so. It applied to
Commercial profession, not work.

must be
commercial

III - The position of the Algerian legislator:

Anyone who browses the provisions of Algerian commercial law will notice that the
Algerian legislator has adopted both materialist and personal theories, The first theory
appears in Articles 02 and 03 through his enumeration of busines, while the personal theory
appears by taking the merchant system in the first article and the theory of accessory
business in the article 4 from
interaction between the two theories.
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Text N°7
Sources of commercial law

Article 1 bis of the Algerian Commercial Code states: « Commercial law applies to relations
between traders, and in the absence of a text therein, the Civil Code and professional

customs shall apply when necessary »

Sources of commercial law, like other laws, are of two types: official sources and

interpretive sources.
1- Official Sources: They are represented by legislation, custom and commercial habits.
1st legislation: Commercial legislation and civil legislation include:

A/Commercial Legislation: The commercial legislation currently applied in Algeria is
issued by the Ordinanace No. 75/59 of September 26, 1975, as amended and supplemented
by Law No. 87-20 of December 25, 1987 containing the Finance Law of 1988 and
Legislative Decree 93/08 of April 25, 1993, Ordinance No. 96-23 of July 9, 1996 and
Ordinance 96-27 of December 9, 1996 Law No. 05/02 of 06/02/2005 and Law No. 15/20 of
12/30/2015, and Law No. 22/09 of May 5, 2022.

The meaning of commercial legislation also refers to all the specific texts that complement it,

the most important of which are:
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Law - 90/22 of 08/18/1990 relating to the commercial register.
The Ordinance 03/11 of August 26, 2003 relating to cash and loans.
Law No. 01/13 of August 7, 2001 containing directing and regulating land transport.

The law 04 - 08 of August 14, 2004 relating to the conditions for practicing commercial

activities.

Law No. 04/02 of June 23, 2004 setting out the rules applicable to commercial practices.
Law - 09/03 of February 25, 2009 on consumer protection and suppression of fraud.
Law No. 18/05 of May 10, 2010 relating to electronic commerce.

Ordinanace No. 96/23 of July 9, 1996 relating to the judicial agent.

Ordinance No. 03/06 of July 19, 2003 relating to marks.

Ordinance No. 03/07 of July 19, 2003 relating to patents.

Ordinance No. 03/08 of July 19, 2003 relating to the protection of formal designs of

integrated circuits.

B/Civil legislation : It means the texts issued by the Ordinance 75/58 of 09/26/1975
containing the Civil Code amended and supplemented several times, the last of which was to
Law 05/07 Issued on 05/13/2007, and as general Sharia law, the texts of the Civil Code are
applicable in the absence of a provision in commercial legislation and its complementary
texts, the provisions of the Civil Code do not It inevitably applies in commercial matters
whenever commercial legislation is devoid of special texts, but rather its application requires
that It is fully consistent with the requirements of the business environment based on speed
and credit, whether the Civil law rule is contrary to the necessities of commercial life and

must be excluded from the scope of commercial law.

If a conflict occurs between a civil text and a commercial text, the commercial text must be
applied, as there is no place for application Civil text is the general rule when there is a

commercial text and a special rule, regardless of date of the two texts.
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2" commercial custom: Commercial custom is a rule that merchants have followed for a

long period of time, believing that it is obligatory and necessary respect it.

Although the abundance of legislation and the ease of issuing it are narrow within the scope
of the customary rule, it is still customary It has a special importance in commercial law that

exceeds its importance in any other branch of law.

Examples of customary commercial rules include the principle of purification of defenses

and the principle of independence of signatures in commercial papers.

Custom is a law that the judge applies whenever the interested party is able to prove it or
whenever the judge clarifies it, whether by his own initiative himself or from the testimony

of experts, and as a law it is subject to the supervision of the Supreme Court.
3rd cimmercial habits :

Commercial habit differs from commercial custom in that it does not acquire the force of
binding except from the will of the contracting parties, It is a rule that is followed regularly
without any belief in its obligation or the necessity of respecting it. Habits are of great

importance in commercial matters, for two reasons:
1-The speed with which business operations are characterized

2-Since commercial transactions take place between merchants, there is no need for them to

be included in their contracts, all the usual familiar conditions between them.
2- Interpretive ressources :

First: Judiciary: Contrary to what is known in Anglo-Saxon countries, where case law is
considered binding: The judiciary in countries of the Germanolatin regime, such as Algeria,
is not considered an official source, but only an interpretive one, However, the rulings of the
judiciary, especially the rulings of the Supreme Court, have a great moral impact that reaches

all other judges to the extent of stable respect for the above judicial principles.

Second: Jurisprudence: Jurisprudence helps and complements the judiciary, because the

judge decides on a specific dispute that arises in action. As for jurisprudence , It specializes
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in explaining the generalities and explaining the principles, and each judge and jurist needs

the other.
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Text N°: 08

criminal law:

Definition of Criminal law: Criminal law is a set of legal rules that regulate the
principles of criminalization and punishment and determine the acts that constitute
crimes. It also regulates the procedures for investigating and prosecuting crimes, the
rules of the trial, and the execution of punishment.
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The criminal law is a branch of public law, that includes both penal code which is a set
of legal rules that define the crime and shows its prescribed punishment, and the
criminal procedure code, which includes a set of legal rules that indicate the
procedures that must be followed from the time of the occurrence of the crime until the
perpetrator is punished

The purpose of criminal law: The criminal law aims to protect society from harm
from criminal behavior by deterring people from committing crimes, by punishing
those who commit crimes, and by rehabilitating those who have been convicted of
crimes.

There are two types of deterrence: General deterrence and specific deterrence.

General deterrence can be defined as the impact of the threat of legal punishment on
the public at large, but private deterrence is the effect of punishing people who have
committed crimes.

Definition of the crime:

a crime is an illegal act or default which 1s an offence against the public and renders
the person guilty of the act or default liable to legal punishment.

A crime 1s a legal wrong that remedied by punishing the offender in the courts of the
state.

“An act or abstention from act in the violation of criminal law without justification and
sanctioned by the law as felony or misdemeanour.

Whatever definition of a crime may be adopted, we can say that the crime is;
- an act or omission

-Prescribed by the state

- has a penalty determined by law

Classifications of Crimes:

Criminal law categorizes crimes to reflect their severity,it recognizes three categories
of crimes: felonies, misdemeanors and infractions.

Felonies represent the most serious crimes and include crimes such as murder, rape,
and armed robbery. Severe penalties often accompany these crimes. Penalties can
include long-term imprisonment and capital punishment.
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Misdemeanors are less severe than felonies but more serious than infractions,
Examples of these crimes include vandalism and petty theft. typical penalties may
include society service, fines, or shorter jail terms.

Infractions are the least serious category of crimes,these crimes usually involve minor
offences, such as public nuisance or traffic violations,they may be punishable by jail
or a fine.

Article 27 of the Algerian Penal Code stipulates that crimes are divided, according to
their seriousness, into felonies, misdemeanors and contraventions.

Crime Penalties: Original penalties:

Felony penalties: according to the article n 5 of the Algerian penal code, the original
penalties in felonies are:

-Death penalty

-Imprisonment for life

-Interim imprisonment for a period ranging from 5 to 20 years.
misdemeanour Penalties: The penalties for misdemeanors are:

Detention for a period exceeding two months to five years, except in cases where law
stipulates other limits.

-A fine exceeding 20000 dinars

The penalties for contraventions are:

- Detention for a period of one day at least to two months
-A fine from 2000 dinars to 20000 dinars.

Additional penalties: Article number 9 of the Algerian penal code has defined the
additional penalties as follows:

- Legal interdiction
- interdiction of exercising national and civil and family rights
- Determine of residence

- Prohibition of residence
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- Partial confiscation of properties

- Temporary forbid to practice a profession or activity

- Closing the establishment

- Exclusion from public deals

- interdiction of issuing checks and/or using payment cards

- Suspending, withdrawing or canceling the driving license with preventing the
issuance of a new licence

- Withdrawal of passport
- Publishing or displaying the conviction judgement or decision.
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Elements of the crime:

Elements of the crime

The elements of crime are defined as the components that
must be proven in order for a judge to establish the guilt of the defendant in

committing a crime and achieve a conviction.

The material element means the external appearance or material behavior as defined
by the text of the law and considered a crime, and through it the attack on the interest
protected by law is achieved under the rule “There is no crime without a material

element.”

Elements of the material element: The material element consists of three elements:

Act, effect (result) and causal relationship between them

Act: is the behavior or action that the perpetrator performs, which is the external
physical activity of the crime, or the perpetrator’s voluntary movement that results in a

change in the external world.

The crime goes through three stages:

The first stage: The stage of thinking and determination

The second stage: Preparatory stage of the crime

driving license fa
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The third stage: is the beginning of executing the crime (the attempt)

The first stage is not punishable by the legislator because it is related to intention and

thinking only.

The second stage, which is the stage of preparatory work for the crime, is not

punishable by the legislator unless the crime 1s committed
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Example: Buy sleeping pills, wire, rope, or a knife

The third stage: is the beginning of executing the crime.
Elements of the material element of the crime:
Criminal behavior may be positive or negative

Positive behavior: This behavior involves using some parts of the body, such as
moving the hand to hit, steal, or forge. It may also involve using all parts of the body,
such as crimes of violating the sanctity of the home or illegal immigration.

Negative behavior: This behavior is represented by the act of leaving or refraining
from doing a positive action, and it is of two types:

Abstention that constitutes a crime in itself: The law considers this abstention a
crime regardless of whether or not a harmful result occurs, such as:

Article 136 of the Algerian Penal Code, which stipulates that any judge or
administrative employee who, under any pretext, refuses to decide between the parties
after being asked to do so and insists on his refusal after being warned by his
superiors, may be prosecuted and punished with a fine of 20000 to 100000 dinars, and
deprivation from practicing public service for a period of five to twenty years.

Article 327 of the Penal Code states: Anyone who does not hand over a child under his
care to the persons who have the right to claim him shall be punished with
imprisonment from two to five years.

Abstention is also considered a crime in other articles of the Penal Code, namely: 138-
182-331- 382

Abstention is a means of committing a crime: such as committing a crime in front of
a person who could have done something to prevent it from being committed, such as
the crime of not providing assistance to a person in danger - Article 182 of the Penal
Code

Criminal result: The criminal result constitutes one of the elements of the material
element and the purpose of criminalization because it shows the harm that affects the
interests protected by the law, and shows the assault that threatens society. The result
is the change that the crime causes in the outside world.

The result has two concepts, a material concept and a legal concept.
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The material concept of the result: It is the material effect that occurs in the external
world as a result of criminal behavior.

Example: The result of the crime of murder is the loss of life, the result of the crime of
robbery is the transfer of possession, and the result of the crime of fraud is the
acquisition of money.

The legal concept of the result: It is the harm or danger caused by the perpetrator’s
behavior that affects a legally protected interest. Example: The result in the crime of
murder is an assault on the right to life, and the result in the crime of assault and
hitting 1s an assault on the right to bodily integrity.

Causal relationship between criminal behavior and the result: This means that the
criminal behavior carried out by the perpetrator is the reason for causing the crime,
and this means that there is a causal relationship between the perpetrator’s activity and
the criminal result. Example: A person fired a bullet and killed a person. Most
legislations have adopted the theory of appropriate causation, which means that the
perpetrator is responsible for the resulting result if his action leads, according to the
normal course of events, to causing this result.

The attempt: Attempt can be defined as starting to commit a crime without achieving
the result due to a circumstance beyond the will of the perpetrator of the crime.

The Algerian legislator addressed the attempt to commit a crime in Article 30 of the
Penal Code which stated: All attempts to commit a felony that begin with the
commencement of execution or with unambiguous acts that directly lead to its
commission are considered the same felony if they are not stopped or their effect does
not disappear except as a result of circumstances independent of the will of the
perpetrator, even if the intended goal cannot be achieved due to a material
circumstance unknown to the perpetrator.

Provisions of the attempt:

-Attempts are made in material crimes such as robbery and murder, but attempts are
not conceivable in formal crimes.

-Attempts are made in positive crimes, but not in negative crimes.

-There is an attempt to commit intentional crimes, but there is no attempt in
unintentional crimes

33



-The attempt to commit all felonies shall be punishable by the same penalty prescribed
for the full felony in accordance with Article 30 of the Penal Cod

-Attempting to commit a misdemeanor shall not be punishable unless there is an
explicit law.

-Attempted contraventions are not punishable at all (articles 30-31 of the Penal Code)

Conditions for the occurrence of an attempt: There are two types of attempted
crime: beginning the execution, and not completing the crime for a reason beyond the
perpetrator’s control, here we distinguish between the stopped crime and the failed
crime

Suspended crime (incomplete attempt): Suspended crime is the crime in which the
result is absent due to the suspension of the execution of the act for reasons beyond the
perpetrator’s control, where the perpetrator is unable to complete all of his activity.

Example: Someone who puts gasoline to burn crops and is unable to light the fire
because someone else prevents him from doing so or someone who climbs the wall of
the house and is then prevented from entering it to complete the robbery

The failed crime: failed crime is the crime in which the perpetrator exhausts his
criminal activity, but the result is not achieved due to a reason beyond his control, such
as:

-someone who shoots at someone but did not hit him, or someone who sets fire to the
agricultural crop but the rain extinguishes it.

-A man shot a person but missed.
-A man shot and injured a person, but he was taken to the hospital and did not die

The Impossible Crime: the perpetrator has exhausted all activity and physical
behavior towards achieving the result, but it is impossible to achieve it.

Ex: In the crime of murder: the perpetrator committed all the behavior except that the
victim had been dead for some time.

Attempting to abort a woman who is not pregnant at all, as it is impossible to
achieve the result

But jurisprudence raised a question about the possibility of punishing this person for
attempting to do so
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Here, a distinction is made between several concepts, namely:

Legal impossibility: Some have argued that if the impossibility is legal, then there is
no punishment for attempting it.

Legal impossibility means the absence of one of the elements of the crime, which
leads to the impossibility of its realization.

Ex: The absence of the element of life in the crime of murder makes it impossible to
commit it

The absence of the pregnancy characteristic in the crime of abortion leads to the
impossibility of its occurrence

Material impossibility: This is the impossibility related to the material aspects of the
crime and not its legal elements, meaning that the circumstances only make it
impossible for the result to be achieved.

Stealing money from an empty pocket

Stealing money from an empty pocket, here the result could have been achieved if
there was money in the pocket, it is a material circumstance, not a legal circumstance

The attitude of the Algerian legislator: The Algerian Penal Code punishes the
impossible crime as a general principle, and this is what is stated in Article 30, even if
the intended goal cannot be achieved due to a material circumstance unknown to the
perpetrator

There are some scholars who believe that the legislator has combined legal and
material impossibility, for example, in Article 260 of the Penal Code, which stipulates
that poisoning is an assault on a human life by the influence of substances that can lead
to death, and therefore there is no attempt if the substances are not toxic.

Contribution to crime: Contribution is defined as the combination of several
activities of several perpetrators to commit a single crime that could have been
committed by one person

Criminal participation is achieved by the multiplicity of perpetrators and the unity of
the crime, but it must be clarified that sometimes the multiplicity is necessary for the
crime to occur, as the crime cannot occur without it. An example of this is the
gathering and the crime of adultery, in which case participation is necessary

Elements of criminal contribution: Criminal contribution is based on two elements:
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Multiple perpetrators: This means the contribution of more than one person. If it was
one person, there would be no criminal contribution. It also does not mean that one
person committed a group of crimes, because this situation is called multiple crimes.

Crime unity: Crime unity assumes that a group of people, each working towards
achieving a single goal

Ex: In the crime of theft, criminal contribution is as follows:

One person guards the road, another climbs the wall, and another carries the means to
help them climb, waits for them in the car, and transports the stolen goods.

Here, the two units must be present: the material unit, which is the carrying out of the
agreed-upon activities, and the moral unit, which is the psychological link that exists
between the perpetrators, as all their actions are directed towards achieving one goal
and one result.

Types of criminal contribution:

Original Contribution: the original contributor is the one who carries out the crime in
the main role. he is divided into three according to the Algerian legislator: the direct
perpetrator, the instigator, and the moral perpetrator

Direct perpetrator: returning to the text of Article 41 of the Algerian Penal Code, a
direct perpetrator is considered to be anyone who directly contributed to the execution
of the crime, or anyone who carried out the material element of the crime. It is
sufficient to return to the criteria of initiation to know the direct perpetrator of the
crime. According to most jurisprudence, some resort to another complementary
condition, which is the appearance of the perpetrator with his act at the crime scene, so
his activity is contemporary with the time in which it occurred.

The instigator: unlike most legislations, the Algerian legislator made the instigator the
main perpetrator and not the accomplice. Instigation is defined as creating the idea of
the perpetrator in a criminally responsible adult, and this is by returning to the text of
article 41, Instigation is based on three things

Use of means of incitement: these means are specified in the law in Article 41,
namely: a gift (the instigator giving a gift to the person instigated), a promise (to give a
reward when the crime is committed, threats (pressuring the instigator’s will to kill or
publish news or photos about him), abuse of authority whereby the instigator has legal
authority over the incited, such as the authority of a superior over a subordinate, or a
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servant over a master, fraud or criminal deception, lying or deception, such as falsely
claiming to a son that his father was beaten by another person.

The incitement must be direct: that is, the idea of the crime is broadcast explicitly, so
it 1s not considered an incitement that arouses hatred or loathing in the person’s soul
and leads to the commission of the crime.

The incitement must be personal: that is, it is directed to a specific person and not to
all people.

The moral perpetrator: returning to the text of Article 45 of the Penal Code, the
moral perpetrator is the one who creates the idea of the crime in a person who is not
criminally responsible. the instigator shares with the moral perpetrator the fact that
they both commit the crime through others, except that the instigator commits it
through a person who is criminally responsible, while the moral perpetrator commits it
through a person who is not criminally responsible, such as a young child or a
madman.

Affiliate contribution: (Partner): the Algerian legislator stipulated the form of
subsidiary contribution in Articles 42 and 43 of the Penal Code. The partner can be
defined as someone who did not directly participate in the execution of the material
acts, but who assisted the perpetrators in all ways that lead to the realization of the
crime. Accordingly, it is clear that the role of the partner is completed in the stage of
preparatory acts, or those that facilitate or implement the commission of the crime.

Subscription forms: through Articles 42 and 43, the subscription forms are clarified
as follows:

Assistance: these steps are carried out during the preparatory work phase and can be
carried out in all ways provided that they are limited to previous assistance
(preparatory work) or contemporary assistance, whereby the partner is required not to
be present at the crime scene, or subsequent assistance, which is after the crime is
completed, such as the crime of concealing stolen items.

Habitual harboring and hiding criminals: returning to the text of Article 43 of the
Penal Code, it becomes clear that there is a second form of participation, which is
represented by what is called the legal partner, in which the habit of harboring and
hiding criminal groups is required, with knowledge of their criminal plans.

Punishment for criminal participation: According to the Algerian Penal Code, the
original perpetrator is sentenced to the penalty prescribed for the crime, whether he is

37



a direct perpetrator, instigator or moral perpetrator. If the instigator does not commit
the crime, the instigator is punished because incitement is an independent crime in
itself. As for the penalty for the accomplice, by returning to the text of Article 44 of
the Penal Code, the accomplice in the felony or misdemeanor is punished with the
penalty prescribed for the felony or misdemeanor, and participation in the
contravention is not punished at all. As for personal circumstances, they do not affect
and therefore only those who have them benefit from them without an accomplice;
they are limited to their owners, whether mitigated, aggravated or exempted.
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